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nual value thereof from the time the injury commenced until the 
assessment of the damages. Baldwin v. Calkins, 10 Wend. (N. Y.) 
166. 

Who May Recover When Injury Is Permanent. — It follows as a 
necessary consequence that where the injury to land is permanent, 
the right of action therefor lies in him who was the owner of the 
land when the erection was made or its injurious consequences firs* 
demonstrated, and such right of action does not pass to a subse- 
quent purchaser of the land except by assignment. Sherlock v. 
Louisville, etc., R. Co., 115 Ind. 22. 

And this although the former owner may not have brought any 
suit for the original injury. Chicago, etc., R. Co. z. Maher, 91 111. 
312. 

Thus, where a railroad is constructed so as to stop the flow of 
water and cause a pond to be formed on adjoining land, a subse- 
quent purchaser cannot recover for the loss of the land covered by 
the. water. Illinois Cent. R. Co. v. Allen, 39 111. 205; Chicago, etc., 
R. Co. v. Henneberry. 28 111. App. 110; Toledo, etc., R. Co. v. Mor- 
gan, 72 111. 155. 

Who May Recover When Injury Is Temporary. — But when the 
injury is merely temporary and the damages are to be recovered in 
successive actions, every successive purchaser of the land thus over- 
flowed is entitled to recover for the injury suffered by him. St. 
Louis, etc., R. Co. v. Brown, 34 111. App. 552; Terre Haute, etc., R. 
Co. v. McCoy, 113 Ind. 498, 34 Am. & Eng. R. Cas. 212; Sherlock 
v. Louisville, etc., R. Co., 115 Ind. 22; Wells v. New Haven, etc., 
Co., 151 Mass. 46, 21 Am. St. Rep. 423; McKee f, St. Louis, etc., 
R. Co., 49 Mo. App. 174; Carriger v. East Tennessee, etc., R. Co., 
7 Lea (TennJ 388; Sellers v. Texas Cent. R. Co., 81 Tex. 458, 48 Am. 
& Eng. R. Cas. 77; Atlantic, etc., R. Co. v. Peake, 87 Va. 130, and 
the fact that the plaintiff was not the owner of the land a( the 
time the erection was made is, therefore, immaterial. Mississippi, 
etc.. R. Co. v. Archibald, 67 Miss. 38; Carriger v. East Tennessee, 
etc.; R. Co., ,7 Lea (Tenn.) 388. 

A subsequent grantee of land may maintain an action for damages 
resulting, during a freshet, from overflowing backwater caused by 
the negligent construction of a railroad bridge, prior to his pur- 
chase, over a natural watercourse flowing through his land, the 
cause of action for such damages accruing at the time of the over- 
flow and not at the time the bridge was constructed. Sherlock v. 
Louisville, etc., R. Co., 115 Ind. 22. 

Summary We think it may be fairly said from the consideration 

of the cases referred to, and from many others that might be cited, 
that, where damages have been allowed for prospective injury, the 
cause — the nuisance — was deemed to be permanent in its nature, al- 
though courts have differed as to what was a permanent or a tem- 
porary injury. See note to Virginia Hot Springs Co. v. McCray, 13 
Va. Law Reg. 25, 10 L. R. A., N. S., 465. 



Richlands Oil Co. v. Morriss. 
June 11, 1908. 
[61 S. E. 762.] 
1. Mines and Minerals — Oil and Gas Leases — Interest in Land. — 

A lease giving the lessees the right to prospect for oil and gas, in 
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consideration of a certain proportion of the oil, if produced on the 
premises in paying quantities, and, if gas only were found, an annual 
rental for each well while operated, vested no- estate in the land 
prior to discovery, but conferred merely the right of, exploration; 
the title remaining inchoate and contingent on the finding of oil or 
gas in paying quantities. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Mines and 
Minerals, § 201.] 

2. Corporations — Organization— "Promoters." — A promoter of a 
corporation is one who brings about its incorporation and organiza- 
tion, and he is its agent and occupies a fiduciary relation toward it. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 12, Corpora- 
tions, §§ 97-100. 

For other definitions, see Words and Phrases, vol. . 6, pp. 5682- 
5683.] 

3. Same — Stock Issued to Promoters in Fraud of Company. — 
Leases were obtained by certain persons granting them the fight 
to prospect for pil and gas. The leases conveyed no right of prop- 
erty in the lands, and cost only $52. The lessees undertook to form 
a corporation capitalized at 1,000,000 shares of stock at a par value of 
$1 each, and 600,000 shares were distributed among the lessees in 
return for their leases. Defendant, with full knowledge of the nature 
of the transaction, became a charter member, receiving 2,000 shares 
of stock from one of the lessees for the use of his name as director 
and ultimately became the owner of more than 100,000 shares. 
Treasury stock was afterwards disposed of by these persons to pur- 
chasers who were not informed of the facts surrounding the organi- 
zation of the company. Held, that defendant was a promoter, arid 
the bona fide stockholders were entitled to have canceled the shares 
of promoter's stock standing in his name as issued in fraud of their 
rights, and in violation of his duty of the company. 

Appeal from Circuit Court of City of Norfolk. 

Action by the Richlands Oil Company against S. E. Morriss 
for the cancellation of certain promoters' stock as fraudulently - 
issued. Decree for defendant, and plaintiff appeals. Reversed 
and remanded, with directions. 

A. C. Braxton and /. M, Perry, for appellant. 
T. S. Purdie and Jeffries & Lawless, for appellee. 

Keith, P. The facts necessary to an understanding of this 
controversy are as follows: 

Dabney and Webb had obtained leases upon certain lands in 
Kentucky, wnich gave them the privilege of prospecting for oil 
and gas. The consideration stated in these leases is "one dollar 
in hand paid" ; and they thereby acquired the exclusive right 
to enter upon the leased lands to drill for oil, gas, or water, 
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and to erect, maintain, and- remove all structures, pipe lines, and 
machinery necessary for the production and storage of oil, gas, 
or water, and it was provided that, if oil should be found in 
paying quantities upon the premises, the lessee should deliver 
to the lessor in the pipe line with which its wells may connect 
one-eighth part of all the oil produced and saved from the prem- 
ises, that, if gas only were found, the lessee agreed to pay $50 
each year for the product of each well while the same was be- 
ing operated, and that, if no wells were commenced within 12 
months from the date of the lease, the grant should become 
null and void, unless the lessee then paid to the lessor for the 
land 10 cents per acre for each year. 

Such a lease, it seems, vests no present estate in the land un- 
til the oil is found. It confers merely the right of exploration, 
the title to the land remaining inchoate and contingent on the 
finding of oil or gas in paying quantities under the exploration 
provided for in such lease. Steelsmith v. Gartlan, 45 W. V'a. 
27, 29 S. E. 978, 44 L. R. A. 107, and authorities there cited. 

Dabney and Webb associated with themselves in the owner- 
ship of these leases or options Jones and Oliver, of Bluefield, 
W. Va. ; they agreeing to pay $1,200 for the privilege of being 
taken into the scheme. 

It was determined to organize a company with a capital stock 
of $1,000,000, divided into shares of the par value of $1 each, 
and to return into the company these leases or options at the 
price of 600,000 shares of the capital stock, of which Jones 
and Oliver were to receive 300,000, and the latter were to sell 
enough of the stock to place $12,000 in the treasury of the com- 
pany for purposes of development. 

Before the charter of the company was obtained, S. E. 
Morriss was associated with the four already named, he having 
entered into a contract with H. C. Jones, which recites that in 
consideration of $1 in hand paid by said Morriss, and the fur- 
ther consideration of the use of his name as a director in the 
Richlands Oil Company, to be organized and incorporated under 
the laws of South Dakota, the party of the first part, H. C. 
Jones, binds himself to deliver to Morriss 2,000 shares of the 
fully paid up and nonassessable stock of the Richlands Oil Com- 
pany, to be subscribed for in the name of Jones and transferred 
to Morriss free of any other cost to said Morriss further than 
the use of his name as a director in the proposed company. It 
was further agreed that Jones would use his influence with 
the directors of the company to have Morriss' railroad fare paid 
while attending all directors' meetings, and it was further agreed 
by Jones, party of the first part, that the Richlands Oil Com- 
pany to be organized and incorporated owned certain lands 
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and leases in the state of Kentucky, and that Morriss should 
have the privilege of looking into and investigating the title 
and prospective value of these holdings, and after he had so 
inspected them and satisfied himself as to their commercial 
value, he should have the option of purchasing 25,000 shares of 
the stock at the price of two cents per share at any time he 
might elect on or before the 23d day of June, 1902, which should 
be subscribed for by said Jones and transferred to said Morriss, 
or to such other parties as Morriss might designate. 

It will be noted that these various agreements as to the dis- 
tribution of the stock were made before a charter was obtained, 
so that when on the 2d day of April, 1902, a certificate of in- 
corporation was granted by the state of South Dakota on the 
application of S. E. Morriss, H. C. Jones, and T. P. Estes, a 
citizen of that state, 600,000 shares of the capital stock of the 
company had been parceled out between Dabney, Webb, Jones, 
Oliver, and Morriss, and the remaining 400,000 shares were 
held by the company for sale to the general public. 

Morriss, Jones, Webb, and Dabney were named as four of 
the seven directors provided for in the charter. A fifth director 
was a man named White, and Estes, of South Dakota, was a 
sixth director. 

On the 10th of April, 1902, the four promoters, who were 
directors in the company, held a meeting at Barboursville, Ky., 
within the oil district. The books of the company were opened 
for subscriptions to its stock, and Morriss, Dabney, Webb, and 
Jones, being a quorum of the directors named in the charter, 
each subscribed for 100 shares, and at the same meeting 300 
shares were subscribed for by others. Upon the adjournment 
of the meeting, Morriss, Dabney, Webb, and Jones proceeded 
to the election of officers, when Jones was made president, 
Dabney, first vice president, two citizens of South Dakota sec- 
ond and third .vice presidents, Morriss secretary, and White 
treasurer. They then purchased for the company the leases, 
52 in number, for which they paid in accordance with an agree- 
ment entered into among themselves before the organization 
of the company 600,000 of the 1,000,000 of the company's cap- 
ital stock, of the par value of $1 per share. These leases had 
cost $1 apiece, or $52 in the aggregate. The remaining 400,000 
shares of the stock were placed in the treasury to be sold to 
the public at prices then fixed. 

A few days thereafter another directors' meeting was held 
by the same directors — Morriss, Dabney, Webb, and Jones — 
none others being present, at which they bought a lease of land, 
upon, which there was good prospect of finding oil, at the price 
of $6,000 in money and 50,000 shares of the treasury stock, 
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of the par value of $50,000. A well was drilled upon the lease 
last purchased, which produced oil; and from April, 1902, until 
the fall of that year, nearly, 200,000 shares of the treasury stock 
were sold to the public at prices ranging from 10 cents to 40 
cents per share before it was withdrawn from the market. Dur- 
ing all this time the officers and directors, first elected retained 
control of the corporation, and, among other acts, organized 
themselves into a committee to obtain agents to sell the com- 
pany's stock, and Morriss, who was one of the committee, ap- 
pointed himself an agent, and the commissions upon sales made 
by him amounted to about $4,900. 

In the fall of 1900, after previous unsuccessful attempts to 
that end, the control of the company passed out of the hands 
of the original promoters, and an investigation was made which 
resulted in the cancellation of a. large amount of promoters' 
stock, which was considered to have been fraudulently issued, 
and in the institution of this suit, having for its principal object 
the procuring of a decree to declare all of the promoters' stock, 
except such as had passed into the hands of bona fide holders 
for value, to have been fraudulently issued, and that it be can- 
celed and annulled, and its holders be required to account to 
the company for all promoters' stock sold by them to bona 
fide purchasers for value, and now constituting a valid part of 
the company's capital stock; that the defendants be required to 
account for and jointly and severally pay to the company the 
profit made by Dabney or the promoters upon the sale of the 
Hammond lease to the Richlands Oil Company (the purchase 
price of this lease, it will be remembered, was $6,000 in cash 
and 50,000- shares of the. treasury stock) ; and that the defend- 
ants, jointly and severally, be held liable for and required to 
pay into court all sums received by the promoters on account 
of subscriptions to the capital stock of the company, and espe- 
cially the sum of $4,900 paid on that account to S. E. Morriss. 

Process to answer this suit was served upon S. E. Morriss 
and H. N.. White. The other parties defendant could not be 
found. H. N. White came to an agreement with the Richlands 
Oil Company, and the suit as to him has been dismissed. It 
was heard as to S. E. Morriss alone, and a decree entered deny- 
ing the relief prayed for against him ; and, from that decree, 
an appeal was allowed by one of the judges of this court. 

The record in this case is voluminous, and in it many minor 
facts appear which we have not deemed material to the issue 
presented, and have not for that reason mentioned. 

We think it clearly appears that Dabney, Webb, Jones, Mor- 
riss, and Oliver acquired the control of certain oil leases, which 
gave them the right to prospect and drill for oil upon certain 
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lands in Kentucky, for which they paid an aggregation of $52, 
and then proceeded to transfer these leases to a company which 
they organized upon a capitalization of 1,000,000 shares, and 
distributed 600,000 of those shares among themselves; and, 
having perfected the organization of the company by making 
themselves the president, secretary, treasurer, and directors, 
undertook to market the residue of the shares of stock, amount- 
ing to 400,000, without informing the public as to the true con- 
dition of affairs. Dabney, Webb, Jones and Oliver, who hatched 
this scheme and acquired the leases upon which the organization 
of the corporation rested, were plainly promoters in the strict- 
est sense of the term; and Morriss, who came into the arrange- 
ment before the charter was applied for, received 2,000 shares 
of paid-up and nonassessable stock from Jones as a bonus for 
the use of his name as director, and an option upon 25,000 
shares for a given time at two cents a share, is in no better po- 
sition. He was an active agent, participating in the transaction 
from its inception. The stock which he received from Jones 
came into his hands under circumstances which not only do 
not sustain his claim to be a holder for value and without no- 
tice, but which repel any such pretension, and leave no room 
for doubt that he was informed as to the source from which 
Jones derived his title to the stock; so that it stands in the 
hands of Morriss, just as it stood in the hands of Jones, as pro- 
moters' stock, pure and simple, no more and no less. 

In Cook on Corporations (4th Ed.) § 651, it is said: 

"A promoter is a person who brings about the incorporation 
and organization of a corporation. He brings together the 
persons who become interested in the enterprise, aids in pro- 
curing subscriptions, and sets in motion the machinery which 
leads to the formation of the corporation itself. A person who 
procures subscriptions and aids in organizing the company and 
frames the papers and manages the procuring of options and 
the vesting of title is a promoter, even though he is also a 
subscriber. 

"It is legal for persons to contract to form a corporation and 
to provide for its future management and control ; but it is 
not legal for promoters to cause the board of directors to vote 
stock to such promoters for services already performed, nor is 
it legal for him to make his profit indirectly by contracts be- 
tween the corporation and others. A promoter is considered in 
law as occupying a fiduciary relation towards the corporation. 
He is an agent of the corporation, and is subject to the disa- 
bilities of such. There are two classes of cases in which he 
may be guilty of a breach of his duties to the company: 

"First. Where he sells property to the corporation. If he 
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purchased the property before he began promoting the company, 
he may sell to the company at an advance without disclosing 
his profit. But, where the promoter obtains merely an option 
on property, and then causes a company to be formed to which 
he sells it at a profit, without disclosing the amount of that 
profit, he is liable in damages to subscribers for the stock." 
Bosher et al. v. R. & H. Co. et al., 89 Va. 455, 16 S. E. 360, 37 
Am. St. Rep. 879. 

Here we have seen in the statement of facts that leases or 
options were obtained, which did not carry with them any right 
of property, but merely the privilege of going upon the land 
to explore for oil. We find these leases or options made the 
basis for the organization of company capitalized at 1,000,000 
shares of a par value of $1 each. We find 600,000 of these 
shares distributed among Webb, Dabney, Jones, and Oliver. 
We have seen that the cost of. the 52 options or leases was the 
sum of $52. 

With respect to Morriss, we have seen that he was to receive 
from Jones 2,000 shares of the paid-up and nonassessable stock 
tor the use of his name as director; that he had the privilege of 
purchasing from Jones 25,000 shares at two cents ; and that 
by subsequent arrangements he ultimately became the owner 
of more than 100,000 shares of the capital stock. 

Webb, Dabney, Jones, and Oliver seem, in their relations 
to the company, to have fulfilled every condition required by 
the law to constitute them promoters of the company. Morriss 
says in his answer that "in March, 1902, the defendant Jones 
approached respondent with a proposition that respondent should 
become one of the charter members of a company which the 
defendants Jones and Oliver were forming for the purpose of 
operating in the aforesaid oil fields. The said Jones repre- 
sented to respondent that the defendants Dabney and Webb 
were both men of great experience in prospecting for oil, and 
had made a thorough investigation of the Kentucky fields, and 
considered them to be very promising, and had secured leases 
on 52 distinct tracts of land, covering 10,032 acres ; that they 
had agreed with the said Jones and Oliver to turn these leases 
over to the proposed company, and to take in exchange therefor 
600,000 shares of its stock. * * * Said Jones tendered re- 
spondent a contract dated March 27, 1902, a copy of which is 
filed herewith. * * *" In his testimony Morriss says that 
he prepared that contract "in my own crude way"; and he fur- 
ther says in his deposition that he had never seen or heard of 
either Dabney or Webb until April 9, 1902, and yet his answer, 
from which we have just quoted, shows that he had heard of 
Dabney and Webb prior to the 9th of April, and had received 
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through Jones full information with respect to the enterprise 
in which he was about to engage. Turning to the contract en- 
tered into between himself and Jones, we find that it is dated 
the 27th day of March, 1902, and that attached to it there is a 
list of the leases and options which the company to be formed 
was to take over and explore. While he says that he wrote that 
contract himself, it further appears that he was not without 
counsel, for he says that it was submitted to his attorney, the 
Honorable David E. Johnson, of Bluefield, by whom it was ap- 
proved, and at whose suggestion, it seems, the list of options 
was appended to the contract. These leases or options Morriss 
says he carefully investigated. They were all taken during the 
fall of 1901, chiefly during the months of September and Oc- 
tober; and they were all taken in the names of Webb and Dab- 
ney. So that again his deposition is contradicted b v written 
evidence. He certainly had heard of Webb and Dabney before 
the 9th of April, 1902. 

He knew, then, of these leases, he knew that they were to 
be the basis upon which the company was to be organized, that 
they were mere licenses to explore, and did not confer a right 
of property in the lands described in them. When, therefore, 
he applied for a certificate of incorporation for the Richlands 
Oil Company on the 2d of April, 1902, we cannot doubt that 
Morriss was informed of every important fact connected with 
the enterprise, and that he knew, when he became a stockholder 
and an officer in the company, that he was participating in an 
effort to sell to the public shares of stock in a company, the 
capital stock of which was to be 1,000,000 shares, 600,000 of 
which were by agreement to be distributed among promoters 
in exchange, not for property upon which oil wells had been 
opened, but for the mere right to prospect for oil, which priv- 
ilege had cost the promoters in the aggregate $52. 

Having no doubt that he was a promoter, the law is plain as 
to his duty. A full disclosure should have been made to the 
company and to those purchasing the treasury stock of the 
circumstances leading to the formation and organization of the 
company, the rights which they had acquired and the price which 
they were to pay, and especially the distribution which it had 
been agreed should be made of the capital stock. If the fact 
had been disclosed to those interested that three-fifths of the 
capital stock had been distributed to promoters, for which there 
was nothing to show except a charter, and that those who pur- 
chased the treasury stock and thus furnished the resources by 
which property was to be acquired, explored,, and developed, 
by means of which the income of the corporation was to be 
earned, and that the owners of the treasury stock would have 
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to pay three-fifths of the returns derived from the resources 
furnished by them to the holders of the stock which had been 
distributed among the promoters — such conduct would have 
been open and fair, would have satisfied the demands of the 
law, and left no ground for complaint to those who, with full 
knowledge, purchased shares in such an enterprise. But all 
this was carefully concealed. There was not a whisper to put 
purchasers of stock upon their guard ; and, when the facts came 
to the knowledge of the bona fide holders of the stock, and they 
finally acquired control of the company they investigated and 
denounced the fraud, and adopted a resolution canceling all the 
shares of stock which had been issued in fraud of their rights. 

Mention has been made in the statement of fccts of the Ham- 
mond lease, upon which oil in paying quantities was discovered. 
It is claimed that this lease stands upon a different footing from 
the 52 leases of which we have heretofore spoken. It is claimed 
that this lease was the property of Dabney, and that the com- 
pany with full knowledge bought it of him, agreeing to pay 
$6,000 in cash and 50,000 shares of the treasury stock; and it 
is claimed upon behalf of Morriss that he advanced some of 
the money to the company with which this purchase was made, 
and that for the money so advanced he received shares of the 
treasury stock. The details of this transaction are obscure, and, 
before passing upon it, we think it safer that it should be the 
subject of further investigation. 

So, too, with reference to the claims for commissions paid 
to Morriss, amounting to about $4,900. It seems that he was 
one of the committee to select agents for the sale of the com- 
pany's stock; that as one of the committee he was to receive a 
commission for his services rendered in the appointment of 
agents; that the agent was to receive an additional commission 
for the sale of the stock; and that as a committeeman he ap- 
pointed himself an agent, and received the commission in both 
capacities. It would seem at first. blush that, if Morriss was a 
participant in a fraudulent scheme to foist shares of stock upon 
the public, he ought not to be allowed a commission upon such 
a transaction ; but there is one circumstance which tends to show 
that in this phase of the transaction he was acting in good faith. 
He sold a number of shares of stock at a price far in advance 
of what his own holdings had cost him. It is contended and 
with much force that he might have sold to the public his own 
stock rather than that belonging to the company, and have real- 
ized a considerable profit. In view of all these facts, and as the 
case has tcgo back upon another point, we shall leave this ques- 
tion open for further inquiry. 

Upon the whole case, we are of opinion that the decree should 
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be reversed and the cause remanded to the circuit court, with 
instructions to enter a decree canceling all the so-called pro- 
moters' stock which now stands ki the name of S. E. Morriss, 
and that, with respect to the transactions growing out of the 
Hammond lease, and the commissions received by Morriss upon 
the sale of stock, that the cause be referred to a commissioner, 
with direction to report with respect to them. 

The decree of the circuit court is reversed. 

Reversed. 

Whittle, J., absent. 



Lambert v. City of Norfolk. 

June 11, 1908. 
[61 S. E. 776.] 

1. Damages — Injuries to Land — Elements At common law it was 

generally damage done to the corpus of a person's tand or to some 
right enjoyed by. him in connection therewith, and not to the feel- 
ings, for which a recovery was allowed, and the inconvenience had 
to be more than fancy or fastidiousness. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Damages, 
§§ 100, 273.] 

2. Eminent Domain — Injury to Property Not Taken. — Before the 
adoption of Const. 1902, § 58, declaring that the Legislature shall 
not enact any law whereby private property shall be taken or dam- 
aged for public uses without just compensation, a municipality could 
damage private property, in violation of the owner's common-law 
rights, under legislative authority, without giving compensation. 

3. Same— "Damaged."— Const. 1902, § 58, provides that the Leg- 
islature shall not enact any law whereby private property shall be 
taken or damaged for public uses without just compensation. Held, 
that the provision, in so far as it relates to property damaged, merely 
provides a new right of action, and, as the word "damaged" is nei- 
ther enlarged nor restricted by the Constitution, it is used with its 
common-law meaning, not damage to the feelings, tastes, of senti- 
ments, but physical damage to the corpus or to some right of prop- 
erty appurtenant thereto. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 18, Eminent 
Domain, § 177. 

For other definitions, see Words and Phrases, vol. 2, pp. 1820- 
1822.] 

4. Cemeteries— Location— Damage to Adjacent Lands — Statute — 
Construction — "Damaged." — Code 1902, § 1414, as amended by Act 
Feb. 9, 1906 (Laws 1906, p. 10, c. 12), provides that, when damage 
is done to adjacent lands by the establishment of a cemetery as 



